CYPRESS GCOMMIN TY GHRCH
| BLA 98- 265 Decided April 7, 1999

Appeal froma decision of the Hollister Resource Acea G fice, Bureau
of Land Managenent, rejecting right-of-way applicati on CACA 38231.

Afirned.

1 Federal Land Policy and Managenent Act of 1976:
R ght s- of - Véy- - R ght s- of - Vly: Federal Land Policy and
Managenent Act of 1976

A BLMdecision rejecting an application for a
right-of-way for a road under section 501(a) of FLPMA
43 US C § 1767(a) (1994), is an exercise of
discretion that wll be affirnmed where the deci sion
appears to be a reasoned anal ysis of the factors

i nvol ved and nade in due regard for the public
interest. Were BLMdetermnes that an application, as
submtted, woul d adversely affect a BLMsensitive
species plant found on the land and suggests an
alternative to aneliorate the inpacts, but the

appl i cant declines to accept the alternative, rejection
of the application as submtted nay be deened

appropri ate.

APPEARANCES. R chard L. Adans, Executive Pastor, Gypress Gonmunity Church,
Salinas, Galifornia, for appellant.

(P N ON BY ADM N STRATI VE JUDE BURX

Gypress Community Church (Gypress) has appeal ed froma deci sion of the
Hol Iister Resource Area Gfice, dated March 24, 1998, rejecting right-of-
way appl i cati on CACA 38321, whi ch sought road access across public | ands
located wthin the forner Fort Od Arny Base based on environnent al
assessnent EA CA-01901997-024. For the reasons set forth below we affirm

Gypress filed application CACA 38321 on May 14, 1997, seeking to cross
atriangul ar parcel of Federal land in order to obtain access to the church
premses at a signal light on Sate Hghway 68. As submtted, the right-
of -way was 85-feet wde and extended 330 feet across the Federal | ands.

The right-of -way consisted of three 15-foot |anes plus adjacent |ands to be
used for |andscaping. Pursuant to this request, EA CA 01901997-024 was
prepared by the Bureau of Land Managenent (BLN) .
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In addition to the proposal submtted by Gypress, the EA anal yzed a no
action alternative (Aternative Il), as well as an alternative proposal
whi ch woul d permit only two 15-foot |anes and incl uded no | andscapi ng and
requi red a conservation easenent fromGypress for the protection of
(ongdon' s tarplant, a BLMsensitive speci es found both on the | ands sought
for the right-of-way and on adjacent Gypress property (Aternative I). n
Novenber 26, 1997, the Hollister Area Manager approved a F nding of No
S gnificant |npact/Decision Record (DR which selected Alternative | for
i npl enent at i on.

Areviewof the DR establishes that there were two factors which
i nfluenced the Area Manager's decision. Hrst was concern for the possible
i npact of the proposal on (Gongdon's tarplant. The EA had noted that the
site invol ved was one of only four known habitats for Gongdon's tarplant on
Fort OQd s public lands and was, in fact, either the |argest or second
|argest of those sites. The Area Manager noted that Alternative | was
superior to the Gypress proposal because it inpacted | ess | and and i ncl uded
the grant of a conservation easenent for the protection of Gongdon' s
tarplant on the adj acent | and owned by Gypress.

The second factor on which the Area Manager relied was that
Aternative | invol ved the devel opnent of | ess acreage than the Gypress
proposal . Uhder the Fort Od Miltispecies Habitat Managenent A an (HWP),
no nore than 2 percent of natural habitats found wthin the designated Fort
Qd Public Lands can be devel oped. This neans that devel opnent is |inmted
to 144 of the 7,200 acres under BLMjurisdiction. S nce the Gypress
proposal woul d be counted agai nst the HWP I imtation, |essening the anmount
of land invol ved would allow BLMto retain nore flexibility wth respect to
granting other use applications involving the Fort Od Public Lands.

By letter dated Decenber 8, 1997, the Area Manager inforned Gypress of
his decision and provided it wth a copy of the EAfor its review and
comment. Gypress responded by letter dated February 25, 1998. Inits
response, Gypress noted that, while it was "not excited" by the prospect of
granting a conservation easenent over its adjacent property, particularly
since under the BLMproposal it woul d be nonitored and nai ntai ned by a
third party, Gypress "could live wth that proposal." Letter dated
February 25, 1998, at 2. However, Gypress refused to abandon its request
for a three-lane access road, arguing that all three | anes were needed to
provi de safety for those entering and | eavi ng the church prem ses.
Thereafter, by decision dated March 24, 1998, BLMrejected the Gypress
application as proposed. GCypress then pursued its appeal to the Board. 1/

n appeal, Gypress chal | enges BLM's acceptance of Aternative |,
essentially arguing that its proposal for an 85 foot-w de easenent shoul d

1/ O Sept. 8, 1998, Gypress filed a request seeking to have the Board
expedite a decision in the instant appeal, noting that the issue invol ved
was one not nerely of convenience but of safety. By Oder dated Ct. 14,
1998, the Board granted the notion to expedite review
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be granted without any alterations. 2/ Furthernore, Gypress expressly
abandons its previous statenent that it could |ive wth the proposal for a
conservation easenent over its adjacent property, objecting strongly to any
proposal which would invol ve third-party activities onits lands. 3/

The thrust of the Gypress response lies in its continued assertion
that BLMis putting its congregation at risk wthout ever establishing
“"that the addition of the third | ane and | andscapi ng woul d have a
significant negative inpact” on Gongdon's tarplant. (Statenent of Reasons
(SR at 3.) Oypress suggests that BLMhas failed to justify its efforts
to mtigate inpacts on the tarplant by limting the right-of-way to two
lanes. V& do not agree.

The EA clearly established that the proposal as submitted by Gypress
woul d negatively inpact a special status plant. See EA at 4. The fact
that the proposal would not extirpate the plant at t the site does not nean
that BLMwas precluded fromattenpting to mninze the i npacts whi ch woul d
occur. The original Gypress proposal had envi sioned one | ane of ingress
and two for egress at the signal light plus an additional 20 feet on each
side of the road for | andscapi ng purposes. |In an attenpt to aneliorate the
negative inpacts, BLMproposed an alternative which elimnated the
| andscapi ng acreage and | imted egress to a single lane. This proposal,
while, fromGypress' point of view perhaps not as convenient or desirable
as the application which it submtted, neverthel ess clearly net the safety
concerns whi ch Gypress had cited in justification for its right-of-way
application. 4 Gypress was, of course, free to reject the BLM
alternative. This it did B.Mthen, as was its right, declined to approve
Gypress’ right-of-way application as submtted. But the fact renains that
it was as much the refusal by Gypress to accept BLMs al ternative proposal
as it was the rejection by BLMof Gypress' original application that is
responsi bl e for continuing the "very real potential for hunman injury and
loss of life" which Gypress cites as grounds for reversing BLMs deci si on.

See SR at 6.

2/ Inthis respect, we note that, while the Area Manager construed
Gypress' Feb. 25 response as abandoni ng its request for a 20-foot w de

| andscapi ng border abutting both sides of the road, we are unable to find
anything in that response which would fairly give rise to such an
interpretation.

3/ Included in the proposed conservation easenent was the requirenent that
the easenent be naintai ned and nonitored by a third party such as the
Galifornia Native Fant Society.

4/ Thus, while the absence of a separate |left-hand turn |ane woul d sl ow
the departure of nenbers of Cypress' congregation, Alternative | woul d
still allowegress and ingress at a signal |ight, renoving the danger to

t hose nenbers of Gypress' congregation who wish to turn left at H ghway 68
after services. Mreover, we note that Gypress' continued insistence on
the need for an abutting area for landscaping is clearly not based on
safety factors but rather on Gypress' desire to provide an attractive
entrance to its premses. See SR at 6.
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[1] The Secretary of the Interior is authorized under section
501(a)(6) of the Federal Land Policy and Managenent Act of 1976 (FLPMR), 43
USC 8§ 1761(a)(6) (1994), to grant rights-of-way over public |ands for
"roads, trails, highways, * * * or other neans of transportation.”

Approval of an application for a right-of-way, however, is a matter
coomitted to the Departnent's discretion. See Dale Ludington, 94 | BLA 167,
172 (1986); Lower Valley Power & Light, Inc., 82 IBLA 216 (1984). Thus, a
BLM deci si on approving or rejecting an appllcatlon for aright-of-way wil
ordinarily be affirned by the Board when the record shows the decision is
based on a reasoned anal ysis of the factors invol ved, nade wth due regard
for the public interest, and no sufficient reason is shown to disturb BLMs
decision. See, e.g., Qy Brown, 115 IBLA 347, 356 (1990); 4denwod Mbil e
Radio (., 106 IBLA 39, 41-42 (1988). V¢ have noted nany tines that a
party chal | enging a decision rendered by BLMin the exercise of its

del egated authority has the affirmative burden of establishing error by a
preponderance of the evidence. See Bender v. Qark, 744 F. 2d 1424, 1429
(10th dr. 1984); James Spur, Inc. v. dfice of Surface Mning Recl anati on
and Enforcenent (G8V, 133 IBLA 123, 178 (1995); Powderhorn Goal . v. GaM
(Oh Reconsideration), 132 IBLA 36, 40 n.2 (1995). Leaving aside for the
nonent the question of third-party nai ntenance of the conservation
easenent, we nust conclude that Gypress has sinply failed to carry its
burden wth respect to BLMs deci sion declining to approve the Gypress
right-of-way application as submtted.

The only nmatter which we believe warrants further cooment is the
guestion of third-party nai ntenance and nonitoring of the conservation
easenent whi ch BLMdesires on appel | ant' s adjacent property. As noted
above, Cypress strenuously objects to this aspect of the EA arguing both
that it is unjustified and that it opens Gypress to potential liability for
injuries sustained by the third party in nonitoring and mai ntai ning the
conservati on easenent .

Inthis regard, we nust agree wth Gypress that the record before the
Board at the present tine fails to justify the inposition of third-party
nai ntenance and nonitoring. However, this is an issue which ve feel is
nore appropriately reviewed in the context of a direct appeal by Gypress
chal l enging the inposition of such a requirenent. In other words, shoul d
Gypress refile an application limted, as proposed by BLM to two 15-f oot
vehi cl e lanes and not includi ng adjacent |andscapi ng acreage and al so agree
to the desired conservation easenent, the question of whether this easenent
shoul d be subject to third-party nai ntenance and nonitoring woul d be nore
properly joi ned.

Qearly thisis an area in which the parties mght be able to achi eve
a mutual |y agreeabl e resol uti on w thout necessitating intervention by this
Board. n the other hand, should BLMinsist on inposition of this
provi sion, nothing in our decision herein precludes Gypress fromseeking
Board review of BLMs action at that tinme. But, absent an acceptance by
Gypress of BLMs other conditions, conditions which we expressly affirm
reviewof this question at the present tine is deened to be prenat ure.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned as set forth above.

Janes L. Burski
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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